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JUNE 11, 2008, P.M. SESSION  1

THE COURT:  Now, I know that you both have spent a 2

good deal of time on this issue.  Mr. Pulner sent me his 3

memorandum in support of his motion for certification.  I 4

did get the objection.  I've spent a good deal of time 5

researching all of this myself.  Even without having had 6

the benefit of the objection papers, it seemed to me to 7

be that a threshold question is one of this Court's 8

subject matter jurisdiction.  9

I'll back up a little.  10

The complaint in this case purports to be a 11

complaint for divorce.  In the context of that complaint, 12

the plaintiff filed a motion in which she asked that I 13

certify a question of law to the Rhode Island Supreme 14

Court pursuant to Rule 6 of that Court's rules of 15

procedure.  The question she asks to be certified is, and 16

I'll quote, "May the Superior Court properly recognize, 17

for the purpose of entertaining a divorce petition, the 18

marriage of two persons of the same sex who have 19

purportedly married in another state?" close quote.  This 20

question is the exact counter part to the question 21

previously certified to the Supreme Court and which was 22

at issue in their decision in Chambers vs. Ormiston, 23

Rhode Island Supreme Court 2006-340.  It's also cited at 24

935 A.2d 956.  Now, the defendant has filed an objection 25

2

to that motion and a motion to dismiss the -- it's not a 1

motion to dismiss because it's brought up in the context 2

of the objection, but it amounts to the same.  Among 3

other things, she contends that the substance of the 4

question has already been adjudicated.  5

As I said a couple of moments ago, the threshold 6

question is one of this Court's subject matter 7

jurisdiction.  Subject matter jurisdiction can and should 8

be raised sua sponte by the trial court justice at any 9

time.  Having had the opportunity now to study the legal 10

issues presented by the complaint, and even before 11

reaching the objection, I find I would be remiss if I did 12

not address the subject matter jurisdiction and related 13

questions at the outset.  14

I'll start with the Supreme Court decision in 15

Chambers vs. Ormiston.  And, I'll refer to that as 16

Chambers I.  17

The gist of the majority's decision in Chambers I18

was that marriages between two individuals of the same 19

gender were not on the legislature's radar scope when it 20

created the Family Court in 1961, and, therefore, the 21

legislature could not have intended to bestow the 22

authority to dissolve same sex marriages upon the Family 23

Court.  The minority disagreed, arguing classic and well 24

settled principles of comity and statutory construction.  25
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Distilled, the net effect of Chambers I was to 1
preclude an identifiable class of Rhode Island citizens 2
from obtaining the same relief that any other citizens 3
would be entitled to receive under our laws and in our 4
courts but for their gender as viewed in the context of 5
sexual orientation in the marital relationship.  I say 6
this because it is beyond question that the Family Court 7
has the authority to dissolve heterosexual marriages 8
regardless of where the marriage was performed so long as 9
the marriage was valid in the jurisdiction in which it 10
was undertaken.  In fact, the Family Court frequently 11
grants relief to Rhode Island residents who were married 12
in Massachusetts.  It is also without question that the 13
Family Court has broad authority to exercise jurisdiction 14
over same sex couples in matters other than divorce, so 15
long as they are operating in the context of a family 16
unit.  For example, the Family Court has the authority to 17
make orders for child custody, child support and 18
visitation where a same sex couple has raised a child 19
together and regardless of the couple's marital status.  20
In fact, over eight years ago in Rubano vs. DiCenzo, the 21
Rhode Island Supreme Court held that, in the case of two 22
same sex domestic partners whose relationship included 23
parenting a child, the Family Court had the authority to 24
determine the existence of a mother child relationship 25

4

between the non-biological female parent and the other 1
female parent's own biological child.  2

Joan Bohl, Assistant Professor of Legal Writing at 3
Stetson University College of Law, writing in the Roger 4
Williams University Winter 2007 Law Review wrote a very 5
instructive article on the question of gay marriage in 6
Rhode Island.  Because her focus was on the question of 7
same sex couples and the right to marry, her focus was on 8
due process concepts and was somewhat off-point for 9
present purposes.  However, the article touched on the 10
equal protection question and made good points about the 11
Family Court's role, historic role in resolving disputes 12
between same sex partners in the context of the family 13
unit.  14

Now, in the aftermath of Chambers I, if one of the 15
parties to this family unit wishes to settle their 16
property and other rights arising from the marital 17
relationship, she must either move to another state or 18
find one that has no residency requirement.  If her 19
spouse did not also move or agree to waive any personal 20
jurisdiction defense, the attempt to obtain relief from 21
that jurisdiction would likely be futile.  The net effect 22
is that a Rhode Island resident having a multitude of 23
legal rights and obligations has no where to go to have 24
them resolved, and only because of her gender.  On the 25

5

other hand, if this couple had parented a child together, 1
all issues of child support, custody and visitation would 2
properly be before the Family Court.  It makes no sense 3
legally or practically. 4

Regardless of the conundrum created by Chambers I, 5
as a lower court justice I am required to adhere to the 6
majority's analysis in that case.  Therefore, the 7
conclusion in the case before me becomes inescapable, 8
particularly in light of the fact that the very same 9
question has been posed here as was posed in the Family 10
Court.  If same sex marriage was not on the legislature's 11
mind in 1961 when it passed the Family Court Act then 12
same sex marriage certainly wasn't on its mind when the 13
Superior Court was established over half a century 14
earlier in 1905.  15

The Superior Court was established in 1905 by the 16
Court and Practice Act.  It was established as a court of 17
general jurisdiction.  Section 9 of the Act established 18
that, "The superior court shall have exclusive original 19
jurisdiction, except as otherwise provided by law, of 20
suits and proceedings following the course of equity, of 21
petitions for divorce, separate maintenance, alimony and 22
custody of children."  Thus, from the time of its 23
inception to the time the legislature enacted General 24
Laws 8-10-3, the Superior Court was vested with the power 25

6

to hear and to determine petitions for divorce.  1
It is true that the legislature did not further 2

qualify the language concerning petitions for divorce and 3
did not specify that what was meant by "petitions for 4
divorce" was "petitions for divorce from the bond of 5
marriage."  There would have been no need to do that at 6
the time.  Marriages between same sex couples were 7
unheard of.  Definitionally, as well as historically, 8
actions for divorce pertained to the legal separation of 9
man and wife, effected by the judgment or decree of the 10
court.  Even as recently as 1990 when the sixth edition 11
of Black's Law Dictionary was published, its definitions 12
of divorce clearly appertained to the union between man 13
and wife.  The definition read, and I'll quote again, 14
"The legal separation of a man and wife..."  It wasn't 15
until 1999 and the publication of the eighth edition of 16
Black's Law Dictionary that the definition began to 17
reflect change.  In the latter edition, the definition 18
read, "When used without qualification, the term divorce 19
imports a dissolution of the marital relation between 20
husband and wife."  The editors seemingly were sensitive 21
to some form or change or evolution in the traditional 22
definitions of marriage or divorce or both.  23

Furthermore, even putting aside the question of 24
legislative intent in enacting the Court and Practice Act 25
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of 1905, it has long been long recognized that the 1
legislature divested the Superior Court of its subject 2
matter jurisdiction over petitions for divorce and other 3
domestic relations disputes when it enacted General Laws 4
8-10-3 and created the Family Court.  5

It is well settled that the Family Court was 6
established as a specialized court for the purpose of 7
hearing domestic relations cases, including, as set forth 8
in the enabling act, "...all petitions for divorce from 9
the bond of marriage."  As with most specialized courts, 10
the Family Court's justices, magistrates and 11
court-appointed special advocates have specialized 12
training and experience in domestic relations law and are 13
highly sensitive to the needs of all people, men, women 14
and children, married and unmarried, who are in need of 15
judicial intervention on account of a breakdown in their 16
interpersonal relationships.  Furthermore, and although 17
the Family Court rules of procedure substantially mirror 18
the rules of the Superior Court, the District Court and 19
even the local Federal Court, it is well known that the 20
Family Court has a long-standing practice or has 21
long-standing practices in administering its calendars 22
and in applying its rules as part of an effort to 23
streamline what is, for its litigants, a painful personal 24
process.  So, clearly, General Laws 8-10-3 divested the 25

8
Superior Court of the authority it had held since 1905.   1
That much the majority and minority opinions in Chambers 2
I seem to agree upon.  3

Either way, then, according to the Supreme Court's 4
analysis given in response to the precise question 5
certified to it in Chambers I, the Superior Court as 6
constituted by the legislature, like the Family Court, 7
does not have the power to grant or entertain the instant 8
divorce complaint.  9

Now, some of the difficulty here stems from the way 10
the question was framed for certification in the Family 11
Court and the way in which it has been reiterated here.  12
Courts tend to apply a narrow reading of the questions 13
put to them, and I think this has helped lead to the 14
outcome in Chambers I.  Hindsight being what it is, 15
perhaps a two-part question should have been certified to 16
the Supreme Court.  The question yet to be asked is 17
whether the Family Court Act, now having been interpreted 18
by the Supreme Court in Chambers I, impermissibly 19
deprives spouses in a same sex marriage to equal 20
protection of law on account of the coincidence in their 21
gender.  Assuming the legislature and the executive 22
branch continue to ignore this problem, the question will 23
be whether the Family Court Act is unconstitutional for 24
the reason that it violates state constitutional 25

9

principles of equal protection.  1
Neither of the parties have raised this question, 2

nor have they otherwise challenged the constitutionality 3
of the Family Court Act as it was interpreted by the 4
Supreme Court in Chambers I.  The law is well settled 5
that a trial court justice may not challenge the 6
constitutionality of a legislative act sua sponte.  Only 7
the parties can give -- strike that.  Only the parties 8
can bring that challenge and only upon giving notice to 9
the State of Rhode Island Attorney General.  If and when 10
that challenge is brought in the proper context and in 11
the proper forum, which I think is the Family Court, the 12
Supreme Court can then decide the question; and, if it 13
answers in the affirmative, it can determine how to 14
rectify the matter should there be continued inaction by 15
the legislature and executive branches.  16

The parties received the answer to the question they 17
posed in the Family Court in Chambers I.  It would be 18
fruitless for me to certify what is substantially the 19
same question.  As I've already stated, if, in 1961, the 20
legislature failed to give the Family Court the authority 21
to entertain divorce proceedings between same sex 22
couples, it most certainly failed to give the Superior 23
Court that authority in 1905.  Furthermore, it is well 24
settled that the legislature divested this Court of 25

10
jurisdiction over all domestic relations matters when it 1
established the Family Court.  Furthermore, even if I 2
were to reach the motion to certify the question to the 3
Supreme Court, which I cannot do because this Court lacks 4
subject matter jurisdiction, I would be required to deny 5
the motion and the request on the grounds that there is 6
sufficient legislative history and legal precedent for 7
this justice to decide the question presented as opposed 8
to certifying it to the Supreme Court.  In fact, the 9
answer to the question presented is implicit in my ruling 10
of today.  11

Clearly, this Court lacks subject matter 12
jurisdiction over the claim for divorce that has been 13
filed for this case.  I must dismiss the plaintiff's 14
claim for divorce.  The complaint is dismissed.  15

The parties are directed to present an order and a 16
judgment of final dismissal.  I think the best way to 17
approach it is for me to have a very brief chambers 18
conference with the attorneys so we can make sure that 19
the form of the order and judgment are proper.  It seems 20
to me that this is a matter needing immediate attention 21
and one that very plainly belongs in the hands of the 22
legislature and the executive branch.  They are the only 23
ones that can amend the Family Court Act.  The courts 24
can't do that.  I can only imagine the havoc that would 25
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ensue if the Rhode Island courts were forced to declare
the Family Court Act unconstitutional.

I can see the parties today in chambers or at some
other time. It's up to you. Let my sheriff and clerk
know.

( A D J O U R N E D )


